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NASPO Participating Addendum- Exhibit 1

The following terms and conditions, as agreed upon by Konica Minolta and the State of South Dakota,

are hereby incorporated into Participating Addendum #17364 (“PA”). The terms of this Exhibit become

active as of the date of the executed PA and remain in full force and affect until the PA expires or is

terminated.

19. Lease Agreements:

State agencies, political subdivisions and other entities authorized by the State, may enter into

Leases by executing a schedule referencing this Section 1 of this Participating Addendum or

issuing a Purchase Order (“Purchase Order” or “PO”) containing the following statement “This PO

is subject to terms and conditions of the NASPO ValuePoint Master Agreement Contract 140597

(“Master Agreement”) and State Participating Addendum #17364 (“Participating Addendum”). The

form of the Schedule is attached as Exhibit 1 to this Participating Addendum as well as all other

leasing documents.

Notwithstanding anything to the contrary in this Participating Addendum and Exhibit, in the event of

a conflict between the Contract, Purchase Order(s) or this Section 1 of the Exhibit, the terms of this

Section 1 will supersede and control. The terms of this Section 1 and the Non-Appropriations rider

(for qualifying state and local government entities only) or other exhibits will be incorporated by

reference into any Schedule or Purchase Order issued by purchasing entities for the leasing of

equipment under this Participating Addendum.

All leases shall be subject to the terms and conditions of Section 4.5.5 – 4.5.8, 4.8, 4.10 and 5.2 of

the Master Agreement and these terms and conditions set forth as Section 1 of this Exhibit. The

terms and conditions of this section are the controlling terms and conditions of all leases.

Participating Entity agrees to lease from Contractor the personal property identified in Schedules to

this Participating Addendum from time to time signed by both parties (such property and any

upgrades, replacements, repairs and additions referred to as “Equipment”) for business purposes

only. Participating Entity may issue a PO that incorporate by reference this Section 1 of the Exhibit

and any Non Appropriation Rider and if so incorporated by reference each such PO shall constitute

a Schedule for purposes of this Section. Participating Entity agrees to all the terms and conditions

contained in this Section 1 and any Schedule, which together are a complete statement of our

agreement regarding the listed Equipment (“Agreement”) and supersedes all other writings,

communications, understandings, agreements, any purchase order and any solicitation documents

and related documents. This Agreement may be modified only by written agreement and not by

course of performance. If any provision of this Agreement is declared unenforceable in any

jurisdiction, the other provisions shall remain in full force and effect in that jurisdiction and all
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others. Contractor is authorized to insert any mission information on this lease including a

Participating Entity’s proper legal name, serial numbers, other numbers describing the Equipment

and other omitted factual matters.

WARRANTY DISCLAIMER: CONTRACTOR MAKES NO WARRANTY EXPRESS OR IMPLIED,

INCLUDING THAT THE EQUIPMENT IS FIT FOR A PARTICULAR PURPOSE OR THAT THE

EQUIPMENT IS MERCHANTABLE. PARTICIPATING ENTITY AGREES THAT IT HAS

SELECTED EACH ITEM OF EQUIPMENT BASED UPON ITS OWN JUDGMENT AND DISCLAIM

ANY RELIANCE UPON ANY STATEMENTS OR REPRESENTATIONS MADE BY

CONTRACTOR. CONTRACTOR IS LEASING THE EQUIPMENT “AS-IS”. Participating Entity

acknowledges that neither Contractor nor its representatives are Contractor’s agents and none of

them are authorized to modify the terms of this Agreement or on any Schedule. No representation

or warranty of Contractor with respect to the Equipment will bind Contractor, nor will any breach

thereof relieve Participating Entity of any obligations hereunder. Participating Entity is aware of the

name of the manufacturer or supplier of each item of Equipment and will contact the manufacturer

or supplier for a description of its warranty rights. Participating Entity hereby acknowledges and

confirms that it has not received any tax, financial, accounting or legal advice from the

manufacturer or Contractor of the Equipment. THIS AGREEMENT AND EACH SCHEDULE

CONSTITUTES A “FINANCE LEASE” AS DEFINED IN ARTICLE 2A OF THE UNIFORM

COMMERCIAL CODE. Participating Entity agrees that any manufacturer or supplier warranty or

service agreement is a separate and independent obligation of Contractor to Participating Entity,

that no assignee of the Lessor shall have any obligation to Participating Entity with respect to such

warranty or service agreement and that its obligations under this Agreement are not subject to

setoff, withholding, reduction, counterclaim or defense for any reason whatsoever including, without

limitation, any claim it may have against Contractor.

INDEMNITY: Contractor is not responsible for any loss or injuries caused by the installation or use

of the Equipment. To the extent permitted by applicable law, Participating Entity agrees to hold

Contractor harmless, reimburse Contractor for loss, and to defend Contractor against any claim for

losses or injury or death caused by the Equipment. Contractor reserves the right to control the

defense and to select or approve defense counsel. This indemnity survives the expiration or

termination of this Agreement. PARTICIPATING ENTITY AGREES THAT CONTRACTOR WILL

NOT BE RESPONSIBLE FOR ANY CONSEQUENTIAL, INDIRECT, OR INCIDENTAL DAMAGES

FOR ANY REASON WHATSOEVER.

TAXES AND FEES: Participating Entity agrees to (a) reimburse Contractor for all personal

property taxes which we are required to pay as Owner of the Equipment or to remit to Contractor

each month our estimate of the monthly equivalent of the annual property taxes to be assessed. If

Participating Entity does not have a $1.00 purchase option, Contractor will file all personal property,

use or other tax returns and Participating Entity agrees to pay Contractor a processing fee for

making such filings. If Contractor is required to file and pay property tax, Participating Entity agrees
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to either (a) reimburse Contractor for all personal property and other similar taxes and

governmental charges associated with ownership, possession, or use of the Equipment when billed

by jurisdictions; or (b) remit to Contractor each billing period a pro-rated equivalent of such taxes

and governmental charges not to exceed 0.363% of the cost of the Equipment per month as part of

the Lease Payment. Any fee charged under this Agreement may include a profit and is subject to

applicable taxes. The base rental payment shall be adjusted proportionately upward or downward,

if the taxes related to the equipment exceeds or is less than the estimate provided to Participating

Entity. Further, to the extent permitted by applicable law, Participating Entity will indemnify

Contractor upon demand and on a net after tax basis against the loss (including recapture) of or

inability to claim, or if we shall suffer a disallowance or deferral of, as determined in good faith by

Contractor, any Equipment ownership, or Lease-related, federal and/or state income tax benefits

anticipated by Contractor at the commencement date resulting from any of Participating Entity’s

acts or omissions or any inaccuracy of any statements or information provided by Participating

Entity. This indemnity will continue even after the termination of this Agreement and the Leases.

ASSIGNMENT: Participating Entity agrees that Contractor may not sell, assign or transfer any

Lease without notice, and if such assignment occurs, the new owner will have the same rights and

benefits that Contractor now has and will not be required to perform any of Contractor’s obligations.

The rights of the new owner will not be subject to any claims, defenses, or set-offs that Participating

Entity may have against Contractor.

Contractor may assign, solely for financing purposes, upon written notification to the State of South

Dakota Division of Purchasing, their right title and interest in and to: (i) the Products subject to the

Lease Agreement; (ii) all payments and other amounts due and to become due thereunder with

respect to the Products; and (iii) all rights and remedies under this Participating Addendum with

respect to the Products, such payments and other amounts due. Any such assignment however,

does not excuse Contractor from bearing any obligation, terms and conditions as outlined under

either the NASPO ValuePoint Master Agreement 18-001 or this Participating Addendum. Contractor

intends to assign, solely for financing purposes, rights as set forth immediately above and this

paragraph constitutes the required written notification to the State of South Dakota Division of

Purchasing.

DEFAULT AND REMEDIES: If Participating Entity does not pay any lease payment or other sum

due to Contractor when due or if Participating Entity breaks any of its promises in the lease

Participating Entity will be in default. If Participating Entity is ever in default, with respect to the

Equipment, Participating Entity agrees to pay Contractor as liquidated damages, the balance of

remaining Equipment Payments (including any current and past due amounts), and with respect to

Service or maintenance obligations, the termination charge shall not exceed four (4) months of the

Service and Supply base charge or twenty-five percent (25%) of the remaining Maintenance

Agreement term, whichever is less.
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Contractor may recover interest on any unpaid balance at the rate of 8% per annum but in no event

more than the lawful maximum rate. Contractor may also use any of the remedies available to it

under Article 2A of the Uniform Commercial Code as enacted in the State of Contractor’s or its

Assignee or any other law. Participating Entity agrees that the prevailing party is entitled to recover

its reasonable costs of collection and enforcement, including but not limited to attorney's fees and

actual court costs relating to any claim arising under the lease including, but not limited to, any legal

action or referral for collection. Participating Entity agrees that any delay or failure to enforce

Contractor’s rights under this lease does not prevent Contractor from enforcing any rights at a later

time. All of Contractor’s rights are cumulative.

UCC FILINGS: Participating Entity grants Contractor a security interest in the Equipment if this

Agreement is deemed a secured transaction and Participating Entity authorizes Contractor to

record a UCC-1 financing statement or similar instrument in order to show its interest in the

Equipment.

CONSENT TO LAW, JURISDICTION, AND VENUE: This Agreement shall be deemed fully

executed and performed in the state in which Participating Entity resides and shall be governed by

and construed in accordance with its laws. The parties agree that for any judicial proceeding in

relation to any matter arising under the Agreement, each party irrevocably agrees that any such

matter may be adjudged or determined in any court or courts in any other court having jurisdiction

over the Participating Entity or its assets, all at the sole election of the Contractor. Participating

Entity hereby irrevocably submits generally and unconditionally to the jurisdiction of any such court

so elected by Contractor in relation to such matters. BOTH PARTIES WAIVE TRIAL BY JURY IN

ANY ACTION BETWEEN THE PARTIES.

LESSEE GUARANTEE: Participating Entity agrees, upon Contractor request, to submit the original

of this Agreement and any schedules to the Lessor via overnight courier the same day of the

facsimile or other electronic transmission of the signed Agreement and such schedules. Both

parties agree that this Agreement and any Schedule(s) signed by Participating Entity, whether

manually or electronically, and submitted to Contractor by facsimile or other electronic transmission

shall, upon execution by Contractor (manually or electronically, as applicable), be binding upon the

parties. This lease may be executed in counterparts and any facsimile, photographic and/or other

electronic transmission of this lease which has been manually or electronically signed by

Participating Entity when manually or electronically countersigned by Contractor or attached to

Contractor’s original signature counterpart and/or in Contractor’s possession shall constitute the

sole original chattel paper as defined in the UCC for all purposes (including any enforcement action

under paragraph f) and will be admissible as legal evidence thereof. Both parties waive the right to

challenge in court the authenticity of a faxed, photographic, or other electronically transmitted or

electronically signed copy of this Agreement and any schedule.
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SOFTWARE: Purchasing Entities shall have the option to finance software subscriptions by utilizing

Contractor lease and rental rates. Notwithstanding the foregoing, in the event of a conflict in

language between an end user license agreement (EULA) and the Master Agreement, the

language in the Master Agreement will supersede and control. In addition, any language in a EULA

which violates a participating state’s constitution or a statute of that state; or violates the laws of a

local entity making a purchase, will be deemed void, and of no force or effect, as applied to the

participating or purchasing entity.

Notwithstanding any other terms and conditions of this Agreement, Participating Entity agrees that

as to software only: a) Contractor has not had, do not have, nor will have any title to such software,

b) Participating Entity has executed or will execute a separate software license Agreement of which

Contractor is not a party to and has no responsibilities whatsoever in regards to such license

Agreement, c) Participating Entity has selected such software and as per Agreement paragraph d,

CONTRACTOR MAKES NO WARRANTIES OF MERCHANTABILITY, DATA ACCURACY,

SYSTEM INTEGRATION OR FITNESS FOR USE AND TAKES ABSOLUTELY NO

RESPONSIBILITY FOR THE FUNCTION OR DEFECTIVE NATURE OF SUCH SOFTWARE,

SYSTEMS INTEGRATION, OR OTHERWISE IN REGARDS TO SUCH SOFTWARE.

PARTICIPATING ENTITY’S LEASE PAYMENTS AND OTHER OBLIGATIONS UNDER THIS

LEASE AGREEMENT SHALL IN NO WAY BE DIMINISHED ON ACCOUNT OF OR IN ANY WAY

RELATED TO THE ABOVE SAID SOFTWARE LICENSE AGREEMENT OR FAILURE IN ANY

WAY OF THE SOFTWARE.

ADDITIONAL TERMS AND CONDITIONS

 This Agreement will continue for the term specified in the Schedule and any extension or

renewal of the term will be in accordance with the Master Agreement as modified by this

Participating Addendum.

 Participating Entity’s obligations are absolute, unconditional, and are not subject to

cancellation, reduction, setoff or counterclaim except as specified under the Master

Agreement Section 4.5.8 (h)(i).

 It is further agreed that Participating Entity’s rights and remedies are governed exclusively

by this Agreement and it waives its rights under Article 2A (Sections 508-522) of the UCC.

 Participating Entity agrees to keep the Equipment free and clear of all liens and claims.

 Participating Entity will keep and use the Equipment at its address shown in the Schedule

and agree not to move it without Contractor’s consent.

 All lease and rental programs must remain with the Contractor or Authorized Dealers through

an in-house leasing program, or through the financial branch or subsidiary of the Contractor.

End of Term Notification: Contractor must notify a Purchasing Entity, in writing, of their End of Term

options at least sixty (60) to ninety (90) days prior to the end of any Initial Lease or Rental Term.

Such notification may include, but not be limited to, the following:
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iv. Any acquisition or return options, based on the type of lease or rental agreement;

v. Any renewal options, if applicable; and/or

vi. Hard drive removal and surrender cost, if applicable.

End of Term Options: If a Purchasing Entity desires to exercise a purchase, renewal, or return of the

Equipment, it shall give Contractor at least thirty (30) days written notice prior to the expiration of such

lease or rental term. Notwithstanding anything to the contrary, if Purchasing Entity fails to notify

Contractor of its intent with respect to the exercise of a purchase, renewal, or return of the

Equipment, the Initial Lease or Rental Term shall be terminated on the date as stated in the Order

and removal of the Product will be mutually arranged.

20. Not Specifically Priced (“NSP”) Open Market Items: Not Specifically Priced (NSP) items compliment

or enhance the Products and/or Services offered under the resulting Master Agreement(s). NSP

items will not include:

vi) Interactive White boards;

vii) Computers, monitors, or other related items;

viii) Fax machines;

ix) Overhead Projectors; and

x) Cameras.

NSP items may only be acquired through the Contractor(s) or their Authorized Dealer(s) and must

be reported quarterly with all other sales under the resulting Master Agreement(s). NSP items must

be priced at a minimum discount of 15% from MSRP or List Price. NSP items shall not be offered to

a Purchasing Entity as a stand-alone option, and the maximum allowable amount of all NSP items

in a single Order shall be determined by the Participating State or Entity.

21. Showroom Equipment: Upon request by a Purchasing Entity, showroom Equipment for Groups A,

B, and C may be converted to a purchase, lease, or rental providing the following conditions are

met:

a. The meter count on Group A and Group B Devices does not exceed 10,000 copies total

(i.e. b&w and color combined); and the meter count on Group C Devices does not exceed

50,000 copies total (i.e. b&w and color combined);

b. The Device must be discounted by at least 5% off the Master Agreement pricing for that

same Device; and the Purchasing Entity and the Contractor must indicate on the Order

that the Device is a showroom model.
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